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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,  
SONITPUR AT TEZPUR 

 

PRESENT : Sri S. Das    
   Additional Sessions Judge  

Sonitpur, Tezpur 
 

 
JUDGMENT IN SESSIONS CASE NO. 192 OF 2014 

U/S 448/376/417  IPC 

( Arising out of G.R case No. 1082 of 2014  ) 

 

 

State of Assam0 

 

    – Versus – 

 

1. Nabin Saotal 
     S/o- Lt. Mangala Saotal  
     Vill- Dekorai T.E. Tanti Line 
     P.S- Sootea 
     Dist- Sonitpur, Assam. 
 

 

A  P  P  E  A  R  A  N  C  E 

 

For the State  :   Smt. R. Chakravarty  
        Addl. Public Prosecutor 

    Sonitpur District 

For the Accused :   Sri R. R. Kalita, Advocate.          

Date of Evidence :   12-5-15,20-8-15,29-10-15,6-1-16. 
 
Date of Argument :   19-04-2016. 

  

Date of Judgment :  03-05-2016 
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J  U  D  G  M  E  N  T 

 

 

Brief facts   

 

    Prosecution case in brief is that on 12-05-14 complainant/victim 

Miss Purabi (name concealed) lodged a complaint with the Itakhola Out Post 

alleging that she had love affair with the accused for last one year. On 12-10-

13 at about 10 p.m. the accused came to her house and taking advantage of 

absence of the family members, committed rape on her, as a result she 

became pregnant for seven months.   

   

2.  On receipt of the complaint I/C, Itakhola OP made a GDE vide 

No. 305  dated 12-5-14 and forwarded the same to Sootea  PS for registering 

a case. Accordingly, Sootea police station registered a case being Sootea PS 

case number 50/14 under Section 493/448/376  IPC. 

 

3.  Police started investigation and on completion of investigation 

submitted charge sheet against the accused Nabin Saotal to stand trial under 

Section 493/448/376 IPC. 

 

4.  The corresponding G.R case No. 1082/14 came up before Ld.  

S.D.J.M.(S), Tezpur. Accordingly process was issued and on appearance of 

the accused the Ld.  S.D.J.M.(S), Tezpur furnished necessary copies to the 

accused and committed the case to the court of Hon‟ble Sessions Judge and 

then the case was transferred to this court for trial.   

  

5.  On receipt of the case record and on appearance of the accused  

this court considered the materials on record and upon hearing both the sides 

framed charge U/S 448/376/417 IPC and read over and explained to the 

accused, to which he pleaded not guilty.  
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6.  Prosecution in order to bring home the charge against the 

accused examined only 6 (six) witnesses in this case. On conclusion of 

prosecution evidence the accused was examined u/s 313 Cr.P.C. The 

circumstances appearing in the evidence against the accused were put to him 

and necessary questions were also put to him. The accused totally denied 

prosecution allegation. However, defence adduced no evidence what so ever. 

 

 

7.  Point for determination 

    (i) On 12-10-13 at about 10 p.m. you committed house trespass 

by entering into the house of the victim at Dikorai tea Estate  and thereby 

committed an offence punishable under section 448  of the Indian Penal 

Code. 

  (ii) On the same date, time and place you committed rape on 

the victim against her will and thereby committed an offence punishable 

under section 376  of the Indian Penal Code. 

  (iii) On the same date, time and place you had sexual 

intercourse with the victim  with a promise to marry her and subsequently 

you refused to marry her and thereby cheated her by deceiving her 

fraudulently and thereby committed an offence punishable under Section 417 

of the Indian Penal Code. 

 

8.  I have gone through the evidence on record and heard 

argument of both sides. 

 

   Discussion, Deision and reasons thereof: 

 

9.  PW 1 is the victim. Her evidence is that the occurrence took 

place in the month of October, 2013, on a day at about 10:30 p.m. On the 

day of occurrence her parents went to attend a marriage ceremony. The 
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accused told her over phone that he would come to her house as none was 

present in their house. The accused came and forcefully unclothed her and 

had sexual intercourse with her on bed. Thereafter the accused went away. 

After their sexual intercourse the accused did not visit their house. After one 

week of the occurrence she met the accused and the accused asked her not 

to be worried about the incident. He also asked her not to ring him over his 

mobile phone. When her menstrual circle was stopped, she informed the 

matter to the accused. The accused called her over mobile phone and took 

her to Bagan Hospital. She did not tell the sister about discontinuation of her 

menstrual circle.  After four months of discontinuation of her menstrual circle 

she paid Rs.500.00 (Rupees five hundred) to the accused for purchasing 

medicine but the accused neither brought medicine nor returned the money. 

After seven months she reported her family members that the accused 

caused her pregnant.  In the month of August, 2014 she gave birth to a male 

child. She filed ejahar before Itakhola O.P. Ext.1 is the ejahar and Ext.1(1) is 

her signature. Police got examined her in the Tezpur Civil Hospital. Police also 

got recorded her statement U/s.164 of Cr.P.C. before Court. Ext.2 is the 

statement and Ext.2(2) is her signature.    

 

10.  P.W.2 is Smti Sujita Gaur. Her evidence is that about two years 

back she came to know in the tea estate that the victim became pregnant 

from the side of the accused. When the victims mother went to the house of 

the accused to ask the accused for marrying the victim, she accompanied 

her. 

 

11.  P.W.3  is Smti Subhadra Prasad. Her evidence is that the 

occurrence took place about ¾ years back. Very often she saw the accused 

visiting the house of the victim.  One day police came to the house of the 

victim and called her but she did not go there as it was night. On the next 

morning the victim‟s mother told her that the victim became pregnant from 

the side of Nabin Saotal.  
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12.  P.W.4 Dr. Bibhanani Keot in her evidence stated that on                

13-5-14 she was at KCH, Tezpur as Sr. M & H.O. On that day at about                  

1:45 p.m. she examined the victim vide emergency OPD Register No. 17898 

dated 13-5-2014  and on examination found the followings :     

Menstrual history :  LMP October, 2013. 

History of sexual exposure :- 7 months back from date of examination.  

    At the time of examination,  her secondary sexual characters 

well developed. Breast nipples were well developed. Axillary and pubic hair 

present. Vulva vagina normal. Hymen absent. On palpation per abdomen. 

Height of the fundus of uterus approx 24 weeks size. No injury marks seen 

on any part of her body as well as her private parts. 

INVESTIGATION AND REPORTS 

1. Vaginal smear for spermatozoa not seen.  

2. Urine for HCG – Positive. 

3. USG Abdomen (Done in Assam X-ray Clinic and Lab by Dr. P.K. 

Barman, Radiologist, Patient ID AX-13988 date 13-05-2014) - 

Single life fetus was seen in the uterus with cephalic presentation 

and L.O.A. position. Fetal heart beat normal and regular. FHR is 

136 BPM. 

US composite gestational age is 25 weeks two days as computed 

from following data :- 

BPD  -             25.1 weeks. 

F Length  -             25.4 weeks. 

ABD circmf - 24.5 weeks 

Head circmf -  25.5 weeks 

Estimated fetal weight is around 771 gm. 
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IMPRESSION :- Gravid uterus with normal 25 weeks 2 days of 

gestation.  

X-ray for age determination was done and as per x-ray report epiphysis of 

the lower ends of radius and ulna are closed. 

              All epiphysis of the bones around the left elbow joint have fused 

with respective shafts.  

Epiphysis of the iliac crest has appeared and remains open. 

IMPRESSION : - Age of the person under investigation is above 

18 years. 

OPINION : 

1. Age of the victim under investigation is above 18 years. 

2. No signs and symptoms of recent sexual intercourse seen at 

the time of examination. 

3. No injury marks seen in her body as well as in her private 

parts. 

4. The victim is pregnant. (As per urine and USG report) and 

the duration of pregnancy is 25 weeks 2 days.  

 

   Ext. 3 is the Medical report, 3 (1) is her signature. Ext. 4 is the 

Advice slip, 4 (1) is her signature. Ext. 5 is the Vaginal smear report. Ext. 6 is 

the Urine for HCG report, Ext.6 (1) is the signature of Dr. Dwipen Mahanta, 

which she knew.   Ext. 7 is the X-ray and USG report along with the X-ray 

plate and USG film, Ext.7 (1) is the signature of Dr. P.K. Barman, which she 

knew. 

13.  PW 5 is Sri Pranab Chandra Bora, ASI of Police. He stated in his 

evidence that on  12-5-2014  he was posted at Itakhola O.P. as ASI. On that 

day on receipt of a written complaint from the victim,  the I/C   made a GDE 

vide No.305 dated 12-5-14 and entrusted him for preliminary investigation of 
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the case.  Accordingly, he went to the Dikorai Tea Estate, Tati Line and 

recorded the statement of witnesses. He also stated that he drew sketch map 

of the place of occurrence. Ext.8 is the sketch map. He also sent victim  to 

Kanaklata Civil Hospital  for medical examination. He made prayer before    

Ld. C.J.M., Sonitpur for recording statement of the victim U/s.164 Cr.P.C.  He 

collected the medical report of the victim. He also arrested the accused Nabin 

Saotal. On completion of investigation he handed over the case diary to I/C 

Uttam Tamang.  

14.  P.W.6 Sri Uttam Tamang, I/C Bihaguri OP in his evidence 

stated that on 12-5-14 he was at Itakhola OP. On that day he received one 

written ejahar filed by the victim. Accordingly he made a GDE vide No.305 

dated 12-5-14 and forwarded the ejahar to Sootea PS for registering a case 

and entrusted ASI  Pranab Ch. Bora for preliminary investigation. Ext.1 is the 

ejahar and Ext.1( 3) is the signature of O/C, Sootea PS. After completion of 

preliminary investigation ASI Pranab Ch. Bora handed over the case diary and 

accordingly  on examination of the material in the case diary he submitted 

charge sheet against accused Nabin Saotal U/s.493/448/376 of IPC. Ext.8 is 

the charge sheet and Ext.8(1) is his signature.   

Cross examination  

 

15.  In cross examination PW 1 stated that she had studied upto 

Class VII and thereafter she worked in tea garden for six years. She denied 

defence suggestion that the accused did not used to visit her house. She also 

denied defence suggestion that she did not state before police and 

magistrate that at the time of occurrence the other members of the house 

were not present. She also denied defence suggestion that the accused did 

not ring her at about 8 p.m. She also denied defence suggestion that she did 

not go to hospital with the accused. She stated that four months after the  

intercourse she came to know that she became pregnant. She also stated 

that she disclosed the matter to her family members when she was pregnant 
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for seven months. She denied defence suggestion that the accused did not 

have sexual intercourse with her. She also denied defence suggestion that 

she did not became pregnant as a result of sexual intercourse by the 

accused. She also denied defence suggestion that the accused did not 

deceive her.  

  

16.  PW2   denied defence suggestion that she did not state before 

police that she went to the house of the accused to urge the accused to 

marry the victim.  

 

17.  PW 3 in her cross stated that the victim is her neighbor. The 

accused used to visit the victim‟s house.   

 

Appreciation of evidence    

 

18.   From the discussion of the evidence on record it appears that 

the prosecution examined six witnesses in all. The victim examined herself as 

PW 1, and  P.W 2 and PW 3 are  non-official witnesses. From the evidence of 

the victim PW 1 it appears that the accused, on the date of occurrence came 

to the victim‟s house and taking advantage of absence of other inmates of 

the house had committed sexual intercourse with the victim in her house. 

The victim also claims that as a result of the sexual intercourse by the 

accused she became pregnant and she told the accused about her pregnancy 

and visited hospital along with the accused. But after the visit of the hospital 

the accused stopped contact with the victim and, when she was pregnant for 

seven months, she lodged complaint in Itakhola police out post. It is also in 

the evidence of PW 1 that  in the month of August, 2014  the victim gave 

birth to a baby, and at present he is aged about nine months. Police, on 

receipt of FIR got her medically examined. And doctor PW 4 examined the 

victim on 13-5-14 at Civil Hospital, Tezpur and found that the victim was 

pregnant and duration of pregnancy was 25 weeks 2 days. PW 2 and PW 3 in 
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their evidence stated that  they came to know from PW 1 that she was 

pregnant for about 6/7 months. They also stated that police came to the 

house of  PW 1 and came to know from PW 1 that she became pregnant by 

the accused.   

 

19.  All the PWs  have been cross examined by the defence. In cross 

defence attempted to show that the accused did not have any sexual 

intercourse with the victim. However, the victim denied the defence 

suggestions.  

 

20.  The ld. Counsel for the defence while arguing the case on 

behalf of the accused submitted that the doctor on examination found the 

victim pregnant for 177 days on 13-5-14 and alleged sexual intercourse took 

place on 12-10-13. And hence the victim cannot be pregnant for seven 

months from the date of alleged sexual intercourse till the medical 

examination. The ld. Counsel submitted that as there is discrepancy 

regarding claim of period of pregnancy, the prosecution case suffers from 

serious infirmity and as such creates a doubt that the accused was 

responsible for causing pregnancy  to the victim. 

 

21.  I have carefully scrutinized the evidence on record. It transpires 

from the evidence of PWs that  the accused used to visit the house of the 

victim. Further, it is the categorical statement of the victim that on 12-10-13 

the accused had sexual intercourse with her in her house and as a result she 

became pregnant. So far as the evidence of M.O. is concerned, the evidence 

of PW 1 finds support from the M.O. regarding pregnancy. 

 

22.  Coming to the plea of the defence it is found that the PW 1 

victim was examined by PW 4 M.O. on 13-5-14 and found 25 weeks 2 days of 

pregnancy (gestation period). So it is found that there is no contradiction as 
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regards the duration/period of pregnancy. So, I do not find any substance in 

the submission of ld. Defence counsel.  

   

23.  On consideration of evidence on record it is quite evident that 

on the relevant date and time the accused had sexual intercourse with the 

victim. However, the questions to be decided in this case are whether the 

accused had sexual intercourse with the victim against her will/consent or 

whether the evidence on record constitutes a case of cheating.  

 

24.  Here in this case,  PW 1 in her evidence also stated that  seven 

days after the sexual intercourse she met the accused and asked him about 

the consequent of such intercourse and the accused assured her not to 

worry. She also stated in her evidence in chief that after one month of  her 

menstruation stopped, she met the accused and told him about the matter. 

Then they together went to hospital. She also stated that she disclosed the 

matter to her parents just before the time of filing ejahar. 

 

 25.        It may be noted that though in her evidence in chief PW 1  

stated that she resisted the accused but he did not pay heed,  from her  

conduct it is clear that on the relevant date when sexual intercourse took 

place she did not raise hue and cry or did not put up resistance. It is true that 

the accused lured her and assured her not to worry before and after the 

sexual intercourse.  

 

26.   From the facts and circumstances of the case we find 

that the victim had intimate relation with the accused which is why the 

accused came to her house and had sexual intercourse with her without any 

resistance from the victim.  
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27.  In this regard so far as the law regarding consent as defined 

under Section 90 of IPC the Hon‟ble Apex Court in the case of “Udai vs. 

State of Karnataka” (2003) 4 SCC 46  observed as follows :  

 

  “There is no strait jacket formula for determining 

whether consent given by the prosecutrix to sexual intercourse is 

voluntary, or whether it is given under a misconception of fact. The 

tests laid down by the courts provide at best guidance to the judicial 

mind while considering a question of consent, but the court must, in 

each case, consider the evidence before it and the surrounding 

circumstances, before reaching a conclusion because each case has its 

own peculiar facts which may have a bearing on the question whether 

the consent was voluntary, or was given under a misconception of 

fact. The court must also weigh the evidence keeping in view the fact 

that the burden is on the prosecution to prove each and every 

ingredient of the offence, absence of consent being one of them.  

 

The consensus of judicial opinion is in favour of the view that 

the consent given by the prosecutrix to sexual intercourse with a 

person with whom she is deeply in love on a promise that he would 

marry her on a later date, cannot be said to be given under a 

misconception of fact. 

Section 90, IPC - Firstly, it must be shown that the consent 

was given under a misconception of act. Secondly, it must be proved 

that the person who obtained the consent knew, or had reason to 

believe that the consent was given in consequence of such 

misconception.” 

 

28.  In the case of “Deelip Singh alias Dilip Kumar v. State of 

Bihar, (2005) 1 SCC 88, it is held that  :  
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“The Penal Code does not define „consent‟ in positive terms, but 

what cannot be regarded as „consent‟ under the Code is explained by 

section 90, IPC. Consent given firstly under fear of injury and secondly 

under a misconception of fact is not „consent‟  at all. That is what is 

enjoined by the first part of section 90. These two grounds specified in 

section 90 are analogous  to coercion and mistake of fact which are 

the familiar grounds that can vitiate a transaction under the 

jurisprudence of our country as well as other countries. The factors set 

out in the first part of section 90 are from the point of view of the 

victim. The second part of section 90 enacts the corresponding 

provision from the point of view of the accused. It envisages that the 

accused too has knowledge or has reason to believe that the consent  

was given by the victim in consequence of fear of injury or 

misconception of  fact. Thus, the second part lays emphasis  on the 

knowledge or reasonable  belief of the person who obtains the tainted 

consent. The requirements of both the parts should be cumulatively 

satisfied. In other words, the court has to see whether the person 

giving the consent had given it under fear of injury or misconception of 

fact and the court should also be satisfied that  the person doing the 

act, i.e. the alleged offender, is conscious of the fact or should have 

reason to think that but for the fear or misconception, the consent 

would not have been given. This is the scheme of section 90 which is 

couched in negative terminology.”  

 

29.  Here in the case in hand as discussed above, we find that the 

victim appears to be consenting party in as much as the evidence on record 

shows that neither there was misconception of fact nor the accused  

forcefully obtained her consent before her submission  for sexual intercourse. 

However, it is quite clear from the evidence on record that when the victim 

told the accused about her pregnancy the accused assured her not to worry 

but subsequently he stopped contact with the victim. And as a result the 
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victim gave birth to a child. So it can be well inferred that the accused gave 

her assurance that if anything happened as a result of sexual intercourse he 

would take responsibility and the victim surrendered before the accused for 

sexual intercourse in the hope that the accused would be on her side if 

something happened as a result of sexual intercourse. This being the 

position, I feel no hesitation to come to conclusion that the accused made 

false assurance or promise and had sexual intercourse with her.  

 

30.  So, I find that prosecution has been able to prove charge   

U/s.417 of IPC  against the accused beyond all reasonable doubt.  I find that 

prosecution has failed to prove the charge  U/s.448/376 IPC against the 

accused beyond all reasonable doubt.   

       

O R  D E R 

 

31.    In the result, I find the accused Nabin Saotal guilty                    

u/s 417  IPC. Accordingly, he is convicted thereunder.  

 

32.   I find the accused not guilty  U/s.448/376 of IPC.  Accordingly, 

the accused is acquitted of  the charge U/s.448/376 of IPC.  

 

33.  Heard the accused on the point of sentence. The accused 

pleaded for mercy on the ground that he is the sole earning member of his 

family consisting of himself and his widow mother.  

 

34.  Considering all the aspect,   accused Nabin Saotal is sentenced 

to pay a fine of Rs.6000.00 (Rupees six thousand), i/d  to suffer S.I. for                

6 (six) months. The fine amount, if realized, be given to the 

complainant/victim.   
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35.  The name of the victim is not mentioned as per mandate of  

Section 228 (A)  of I.P.C.  

 

36.  A copy of the judgment be given to the accused free of cost.  

      

37.  Given under my hand and seal of this court  on 3rd  day of May,  

2016. 

 

     

            ( S. DAS ) 
Additional Sessions Judge, 
        Sonitpur :: Tezpur 
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Sessions Case No.192/2014 

 

A  P P E N D X 

 

PROSECUTION WITNESSES 

1. P.W.1 : The victim.  

2. P.W.2 : Smti Sujita Gaur 

3. P.W.3 : Smti Subhadra Prashad 

4. P.W.4 : Dr. Bibha Noni Keot 

5. P.W.5 : Sri Pranab Ch. Borah 

6. P.W.6  : Sri Uttam Tamang 

LIST OF EXHIBITS 

1. Ext.1 : Ejahar 

2. Ext.2  : Statement of victim/s.164 Cr.P.C. 

3. Ext.3 : Medical report.  

4. Ext.4 :  Advice sleep.  

5. Ext.5   : Vaginal smear report. 

6. Ext.6 : HCG report.  

7. Ext.7 : X-ray and USG report.  

8. Ext.8 : Charge sheet.   

 

 ( S. Das ) 
Additional Sessions Judge, 
       Sonitpur, Tezpur.  

 

 


